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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

UNITARIAN UNIVERSALIST CHURCH ) CASE NO.:  5:00 CV 3021
OF AKRON )
3300 Morewood Road )
Fairlawn, Ohio  44333, )

)
and ) JUDGE WELLS

)
REVEREND NANCY O. ARNOLD, PASTOR ) MAGISTRATE JUDGE HEMANN
UNITARIAN UNIVERSALIST CHURCH )
OF AKRON )
3300 Morewood Road )
Fairlawn, Ohio  44333, )

)
and )

)
CHARLES A. NELSON, MEMBER )
UNITARIAN UNIVERSALIST CHURCH )
OF AKRON )
3300 Morewood Road )
Fairlawn, Ohio  44333 )

) SECOND AMENDED
Plaintiffs, ) COMPLAINT FOR

) DECLARATORY JUDGMENT,
vs. ) PRELIMINARY AND

) PERMANENT INJUNCTIVE
CITY OF FAIRLAWN, ) RELIEF, AND DAMAGES
A Municipal Corporation )
3487 South Smith Road )
Fairlawn, Ohio  44333, )
 )
and ) (Jury Demand Endorsed Hereon)

)
CITY OF FAIRLAWN )

)
CITY COUNCIL )
3487 South Smith Road )
Fairlawn, Ohio  44333, )



2

)
and )

)
CITY OF FAIRLAWN )
BOARD OF ZONING APPEALS )
3487 South Smith Road )
Fairlawn, Ohio  44333, )

)
and )

)
WILLIAM J. ROTH, JR., )
AS MAYOR OF CITY OF FAIRLAWN )
3487 South Smith Road )
Fairlawn, Ohio  44333, )

)
and )

)
LAWRENCE V. TRIOLA, OFFICIALLY AS )
COMMISSIONER OF THE BUILDING, )
ZONING AND UTILITIES DEPT., AND )
AS ZONING INSPECTOR OF )
CITY OF FAIRLAWN )
3487 South Smith Road )
Fairlawn, Ohio  44333, )

)
and )

)
JAMES L. SWARTZ, OFFICIALLY AS )
PRESIDENT OF CITY OF FAIRLAWN )
CITY COUNCIL )
3487 South Smith Road )
Fairlawn, Ohio  44333, )

)
and )

)
JERRY E. APPLE, OFFICIALLY AS )
MEMBER OF )
CITY OF FAIRLAWN CITY COUNCIL )
3487 South Smith Road )
Fairlawn, Ohio  44333, )

)
and )

)
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ROSEMARIE A. STRIEGEL, OFFICIALLY )
AS MEMBER OF CITY OF FAIRLAWN )
CITY COUNCIL )
3487 South Smith Road )
Fairlawn, Ohio  44333, )

)
and )

)
JAMES A. BUTLER, OFFICIALLY )
AS MEMBER OF CITY OF FAIRLAWN )
CITY COUNCIL )
3487 South Smith Road )
Fairlawn, Ohio  44333, )

)
and )

)
PHILIP G. BRILLHART, OFFICIALLY )
AS MEMBER OF CITY OF FAIRLAWN )
CITY COUNCIL )
3487 South Smith Road )
Fairlawn, Ohio  44333, )

)
and )

)
MARION A. RUEBEL, OFFICIALLY )
AS MEMBER OF CITY OF FAIRLAWN )
CITY COUNCIL )
3487 South Smith Road )
Fairlawn, Ohio  44333, )

)
and )

)
STEVEN L. YASHNIK, OFFICIALLY )
AS MEMBER OF CITY OF FAIRLAWN )
CITY COUNCIL )
3487 South Smith Road )
Fairlawn, Ohio  44333, )

)
and )

)
JERRY W. CARTER, OFFICIALLY AS )
CHAIRMAN OF CITY OF FAIRLAWN )
BOARD OF ZONING APPEALS )
3487 South Smith Road )
Fairlawn, Ohio  44333, )
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)
and )

)
JOHN CARPAS, OFFICIALLY AS )
MEMBER OF  CITY OF FAIRLAWN )
BOARD OF ZONING APPEALS )
3487 South Smith Road )
Fairlawn, Ohio  44333, )

)
and )

)
WILLIAM BABAK, OFFICIALLY AS )
MEMBER OF  CITY OF FAIRLAWN )
BOARD OF ZONING APPEALS )
3487 South Smith Road )
Fairlawn, Ohio  44333, )

)
and )

)
JAMES STRANDBERG, OFFICIALLY AS )
MEMBER OF  CITY OF FAIRLAWN )
BOARD OF ZONING APPEALS )
3487 South Smith Road )
Fairlawn, Ohio  44333, )

)
and )

)
THOMAS MORGAN, OFFICIALLY AS )
MEMBER OF  CITY OF FAIRLAWN )
BOARD OF ZONING APPEALS )
3487 South Smith Road )
Fairlawn, Ohio  44333, )

)
Defendants. )

Plaintiffs, Unitarian Universalist Church of Akron (the “Church”), Reverend Nancy O.

Arnold and Mr. Charles A. Nelson (collectively hereinafter the “Plaintiffs”), for their Complaint

against the Defendants in this action, respectfully state and aver as follows:
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NATURE OF THIS ACTION

1. In this action, Plaintiffs challenge the constitutionality and legality of the Codified

Ordinances of Fairlawn, Part Twelve Planning and Zoning Code, including, but not limited to,

Chapters 1242, 1250, 1252, 1254, 1256, and 1286, on their face and as applied by City officials

against the Church. Plaintiffs’ challenge includes, but is not limited to, a challenge to certain

legislation enacted by the City of Fairlawn (“Fairlawn”) in 1993, by Ordinance 1993-69 (the

“Ordinance”), creating the “M-3 District” zoning classification and the elimination of churches

as conditionally permitted uses in residential districts; to Defendants’ denial of the Church’s

petition for rezoning; and to Defendants’ denial of the Church’s use variance or special

exemption request.

2. The land use regulations of Fairlawn, both on their face and as applied by City

officials against the Church, violate Title 42 U.S.C. §2000cc et seq. (the “Religious Land Use

and Institutionalized Persons Act of 2000” or “RLUIPA”), enacted into law September 22, 2000;

42 U.S.C. §1983; the First, Fourth and Fifth Amendments, as made applicable to the States

through the Fourteenth Amendment of the United States Constitution; Articles I and XVIII of the

Ohio State Constitution; Ohio Rev. Code §715.13; and Ohio law.

3. The  City of Fairlawn has implemented its Planning and Zoning Code (hereinafter

“Zoning Code”) in a manner which totally excludes or unreasonably limits religious assemblies,

institutions, and structures within its jurisdiction.  For these reasons, Plaintiffs seek relief

including, but not limited to, declaratory relief as to the invalidity of the Ordinance and Chapters

1256 and 1286 of Fairlawn’s Zoning Code, injunctive relief prohibiting their enforcement,

money damages, and reasonable attorneys’ fees and costs.
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JURISDICTION

4. This Court has personal jurisdiction over the parties and federal question

jurisdiction over this action pursuant to Title 28 U.S.C. §§1331, 1343(a)(3) and (a)(4), and

pursuant to 42 U.S.C §§1983, 1988 and 2000cc et seq.  This Court further has jurisdiction over

the related state law claims pursuant to 28 U.S.C. §1367 governing supplemental jurisdiction.

VENUE

5. This action arises within this judicial district, and venue is proper before this

Court pursuant to 28 U.S.C. §1391(b).

THE PARTIES

6. Plaintiff Church, also known as First Universalist Church of Akron, is a religious

assembly and institution, and is the owner of the structure and real property located at 3300

Morewood Road, City of Fairlawn, Ohio (hereafter the “Church Property”).

7. Reverend Nancy O. Arnold (“Reverend Arnold”) is currently the Pastor of

Plaintiff Church.  She resides and ministers in the City of Fairlawn, Ohio.

8. Mr. Charles A. Nelson (“Mr. Nelson”) is a member of the Church.  He resides in

the City of Akron, Ohio.

            9. Defendant City of Fairlawn (hereafter “Fairlawn”) is an Ohio charter municipal

corporation in Summit County, Ohio.

10. Defendant City of Fairlawn City Council (hereafter “City Council”) is a

municipal division of Fairlawn.

11. Defendant City of Fairlawn Board of Zoning Appeals (hereafter “Board of Zoning

Appeals”) is a municipal division of Fairlawn.
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12. Defendant William J. Roth, Jr. is the duly elected and current Mayor of Fairlawn,

with his principal place of business in this capacity being in the City of Fairlawn, Ohio.

13. Defendant Lawrence V. Triola is the current Commissioner of the Building,

Zoning and Utilities Department and Zoning Inspector for Fairlawn, with his principal place of

business in this capacity in the City of Fairlawn, Ohio.

14. Defendant James L. Swartz is currently President of Fairlawn City Council, with

his principal place of business in this capacity being in the City of Fairlawn, Ohio.

15. Defendants Jerry E. Apple,  Rosemarie A. Striegel, James A. Butler, Philip G.

Brillhart, Marion E. Ruebel, and Steven L. Yashnik, are each individually members of Fairlawn

City Council, with their principal places of business in this capacity being in the City of

Fairlawn, Ohio.

16. Defendant Jerry W. Carter is currently the chairman of the Board of Zoning

Appeals with his principal place of business in this capacity being in the City of Fairlawn, Ohio.

17. Defendants John Carpas, William Babak, James Strandberg and Thomas Morgan

are each individually current members of the Board of Zoning Appeals with their principal

places of business in this capacity being in the City of Fairlawn, Ohio.

18. Betty Montgomery, Attorney General for the State of Ohio, is being served with

this Complaint solely for notice purposes pursuant to Ohio Revised Code §2721.12.

BACKGROUND

19. The Church was established in Akron, Ohio, in 1872.  The size of the Church’s

membership has remained relatively constant over recent years and currently is approximately

300 people.
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20. In 1958, prior to the organization of the Village of Fairlawn, the Church

purchased the Church Property, consisting of approximately 6 acres, then part of Copley

Township.  The Church’s present structure was constructed and dedicated in 1961 and had a few

residences located near it.

21. Since 1961, commercial and residential development evolved around the Church,

including the construction and expansion of Summit Mall located less than one block away, as

well as office buildings located to the north of the Church.

22. Since 1961, the Church has permitted its building to be used by faith-based

groups and community organizations whose purpose is consistent with the Church’s mission to

promote religious freedom and social justice for all people.

23. Reverend Arnold has been the spiritual leader of the Church since 1994.  Her

duties as the Church’s minister include proclaiming the Unitarian Universalist faith to her

congregation at their worship services and other gatherings, as well as presiding over religious

ceremonies and events such as weddings and funerals.

24. A fundamental part of the Unitarian Universalist religion is that believers are

supposed to express their faith through social action and fellowship with other members, and

include a wide variety of people in church activities.

25. To continue its legal and reasonable preexisting use, it is necessary for the Church

to build an addition of approximately 5400 square feet (the “Fellowship Hall Plan”).

26. The Fellowship Hall Plan would: (a) permit the completion, restoration,

reconstruction, extension, or substitution of the Church building; (b) enable the Church to have a

necessary, safe and comfortable area to meet and assemble in furtherance of its free exercise of
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its religion; and (c) provide people with disabilities with restroom access, and other facilities that

comply with the Americans with Disabilities Act.

27. The Church Property currently can accommodate about twenty-five percent

(25%) of the Church membership for a dinner, a workshop or other fellowship activity.  The

Fellowship Hall would accommodate most of the Church membership.

28. The existing Church Property limits Reverend Arnold’s ability to provide a caring

community, to nurture the congregation’s lifelong spiritual development, to attend and to

minister to many of the congregation, and otherwise carry out the mission of the Church.

29. Mr. Nelson is committed to the Unitarian Universalist faith.  He is prevented from

exercising his religious principles because without the Fellowship Hall, he is unable to fully

interact with other members of the congregation or to fully engage in church activities because of

the current limitations of the Church Property.

30. Another fundamental religious belief of the Plaintiffs is that they should affirm

the inherent worth and dignity of every person, including people with particular physical needs

and limitations.  Defendants are denying Plaintiffs their rights to the free exercise of religion,

speech, and assembly by preventing them from upgrading the Church Property through the

construction of the Fellowship Hall, which will enable more people with such physical needs and

limitations to attend Church functions.

31. In order to continue to exist, the Church must add new members to replace those

who pass away or move elsewhere.  Likewise, one of the religious activities of Reverend Arnold

and Mr. Nelson is the recruitment of new members.  This involves initiating contact with people

at Church socials, adult education classes and other fellowship activities on the Church Property.
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The current outmoded condition of the Church Property burdens this religious activity.  The

Fellowship Hall will ease that burden.

32. In 1993, Fairlawn adopted and approved Ordinance 1993-69 (the “Ordinance”)

which amended the Fairlawn Planning and Zoning Code (“Zoning Code”) by adding Chapter

1256 to the Zoning Code (referred to as the “M-3 District”).  Copies of Chapters 1250, 1252,

1254, 1256 and 1286 of the Zoning Code are attached and incorporated by reference as

Exhibit A, as filed with the First Amended Complaint.

33. The Zoning Code includes three (3) separate municipal zoning districts, being

M-1, M-2 and M-3.

34. The M-3 District is the only zoning district in which churches are allowed.

35. Under the M-3 District zoning, churches are not permitted as of right and must be

specially authorized.

36. The Zoning Code includes a zoning text and zoning map.  The zoning text

consists of the written regulations for all zoning districts.  The zoning map contains a diagram of

the City of Fairlawn divided into districts that correspond to zoning text districts.  A current copy

of the Fairlawn zoning map is attached and incorporated by reference as Exhibit B, as filed with

the First Amended Complaint.  A current copy of the Fairlawn Land Use and Thoroughfare Plan

is attached and incorporated by reference as Exhibit C, as filed with the First Amended

Complaint.

37. When Fairlawn adopted the Ordinance, Fairlawn did not provide for any M-3

district on its zoning map.

38. Since 1993, one area where a church is located was selectively rezoned to an M-3

district.
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39. Fairlawn zoned the Church Property as R-2 when it first enacted zoning.

40. Before the Ordinance was adopted, all churches were conditionally permitted in

the R-1, R-2, and R-3 Residence Districts in Fairlawn, and no special district was created or

required for a church use.  Fairlawn zoning has permitted other places of public assembly

including the City’s Community Center, parks and an elementary school in residential zoning

districts.

41. Fairlawn now prohibits churches in all Residential Districts including the R-2

district in which the Church Property is located.

42. Zoning Code Section 1262.01 provides that:

1262.01  USE REGULATIONS

In an R-2 residence district, no building or premises, unless otherwise provided in
this Zoning Code, shall be erected which is arranged, intended or designed to be
used except for the following purposes and as regulated by this Zoning Code:

(a) One-family detached dwellings;

(b) Accessory uses incident to the permitted use, provided always that the
accessory use does not constitute or become a public or private nuisance;

(c) Essential services furnished by public utilities or municipal or other
governmental agencies, such as gas, electrical power, water and the like,
as are necessary for the furnishing of services to the community, but not
including power transmission tower lines, coal conveyor belt lines and
other similar uses not primarily serving the local community.

43. Because the Church existed before the Ordinance was adopted, the Church is a

legal nonconforming use.

44. Zoning Code Chapter 1286, prohibits the expansion, extension or reconstruction

of all nonconforming uses.

45. Zoning Code Chapter 1286 provides that:
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1286.01 CONTINUANCE

Any building, structure or use lawfully permitted or existing at the effective date of this
Zoning Code, may be continued as a nonconforming use.

1286.02 DAMAGE; DISCONTINUANCE

(a) Any nonconforming building or structure, which has been damaged by
fire, flood, explosion, earthquake, war, riot or other act of God, may be
reconstructed and used as before if such reconstruction is done within
twelve months of such calamity, unless damaged for more than fifty
percent of its fair market value, as determined by the Board of Zoning and
Building Appeals at the time of such damage.  If damage is more than fifty
percent, the Board shall have the right to permit or refuse continuance of
the nonconforming use on the basis of its degree of nuisance to the
surrounding areas.
(Ord. 1993-69.  Passed 5-17-93).

(b) If any nonconforming use is discontinued for reasons other than those in
subsection (a) hereof, for a period of six months, any future use of such
building, structure or land shall be in conformity with the provisions of
this Zoning Code.  (Ord. 1995-104(A).  Passed 10-16-95).

(c) No nonconforming use shall be maintained, renewed, or changed in
reference to (a) and (b) above, without a certificate of occupancy first
being used by the Bureau of Fire Prevention, therefore.

1286.03 EXPANSION, EXTENSION OR RECONSTRUCTION

The expansion, extension or reconstruction of a building housing as (sic) non-conforming
use, either upon the lot occupied by such building or on adjoining lot, shall not be
permitted.

1286.04 RESTORATION; ENLARGEMENT

(a) Nothing in this Zoning Code shall prevent the strengthening or restoring to
a safe condition of any part of any building or structure declared unsafe by
the Building Commissioner.  In addition, nothing in this Zoning Code
shall prevent the temporary removal of an established sign for the purpose
of cleaning, repainting and/or repair, as long as such restoration returns the
condition of the sign to the same size and with similar wording that it
contained prior to the restoration.
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46. Chapter 1286 of the Zoning Code unreasonably and arbitrarily restricts the

Church’s reasonable use of the Church Property by prohibiting any completion, restoration,

reconstruction, extension or substitution of the Church Property and only permitting restoration

if the building is declared unsafe.  (The Zoning Code, the Ordinance, Chapter 1286, and the M-3

District text are hereinafter collectively referred to as “Fairlawn Land Use Regulations”).

47. The Ordinance contains formal procedures, which include individualized

assessments of proposed uses of property, that permit the rezoning of land to an M-3 District.

48. The Ordinance contains formal procedures, which include individualized

assessments of proposed uses of property, to obtain a variance or special exception that would

permit the religious use that the Church seeks within the R-2 District.

49. The substantial burden on Plaintiffs’ religious exercise imposed by the City of

Fairlawn’s land use regulations affects commerce among the States.

50. The Fellowship Hall is necessary for the Church to be able to freely exercise its

religion.

51. The Church’s present facilities are incapable of adequately housing its summer

services and other religious activities because of its environmental controls.  The members of the

congregation are currently unable to fulfill their religious principles because of the limitations of

the Church Property.  Some religious activities have had to be located at other sites—such as

memorial services at funeral homes—during the summer months.  The Fellowship Hall will

alleviate these and other substantial burdens on the Church’s religious exercise.

52. The Church’s present facilities are also inadequate because of their size.  It

currently cannot accommodate its congregation for various services and other religious activities.

The Church views its religious mission in part as providing more opportunities for its
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congregation to come together more often as a community.  It is unable to hold wedding

receptions for more than 60 people, and recently could not properly accommodate a memorial

service, instead requiring people to quickly file through the Church to pay their respects.  Other

events have had to be held in different locations throughout the community.  The Fellowship

Hall will likewise alleviate these substantial burdens on the Church’s religious exercise.

53. The Church requires the Fellowship Hall to accommodate certain religious

practices, such as its drum rituals that occur two or three times per year and are currently held

outside on the Church’s property.

54. Completion of the Fellowship Hall would require employing construction

workers, purchasing and transporting building materials and supplies, raising and transferring

funds, entering contracts, and other related commercial activities, all affecting interstate

commerce.

55. Use of the Fellowship Hall facilities, once constructed, would involve

employment of maintenance workers and additional ministry staff for religious activities

occurring there, thereby affecting interstate commerce.

56. Fairlawn’s agents represented, during the public hearings for the adoption of the

Ordinance, that the Ordinance would not affect the rights of property owners with developed

lots.

57. In the Church’s attempts to obtain legislative and administrative approval of the

Fellowship Hall Plan, Fairlawn and its agents have acted in a manner that demonstrates

intentional and arbitrary discrimination, including but not limited to, (1) attempting to place

conditions on the Church’s ability to engage in the free exercise of religion, (2) discriminating
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based on the residence of the Church’s membership, and (3) basing its denial on the continuing

activities of the Church that are protected as legal nonconforming uses.

 58. Two churches that existed in Fairlawn before 1993 were permitted by the City

after 1993 to expand and build additions without obtaining rezoning to an M-3 District, even

though these churches were located in residential zoning districts and required area variances.

59. On or about January 31, 2000, in furtherance of its religious mission, the Church

submitted the Fellowship Hall Plan to Fairlawn.  Fairlawn officials required the Church to

petition for rezoning the Church Property to an M-3 District.

60. On April 13, 2000, pursuant to Zoning Code Section 1244, the Fairlawn City

Planning Commission held a public hearing on the Church’s petition for rezoning.  After hearing

testimony and evidence, the Planning Commission denied the petition for rezoning by a vote of 3

to 0 (with one abstaining).  The Commission as a body did not identify a basis for denying the

petition for rezoning.

61. The Church appealed the decision of the Planning Commission to the Fairlawn

City Council.  On June 5, 2000, the City Council held a public hearing on the Church’s petition

for rezoning.  On August 14, 2000, the City Council denied the rezoning petition. City Council

as a body did not identify a basis for denying the rezoning petition.  Among the council members

who voted against the Church was Defendant Rosemarie A. Striegel, who currently resides at

3299 Morewood Road, which is located across the street from the Church.  Ms. Striegel has been

an opponent of the Fellowship Hall Plan since she first learned of it in late 1999 or early 2000.

62. On or about September 4, 2000, the Church  requested administrative relief before

the Board of Zoning Appeals in the form of a use variance/special exception request.
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63. On October 20, 2000, pursuant to Zoning Code Sections 1242.06 and 1242.10a,

the City of Fairlawn’s Board of Zoning Appeals held a public hearing on the Church’s use

variance or special exception request.  After hearing testimony and evidence, the Board of

Zoning Appeals denied the use variance or special exception request by a vote of 3 to 1 (with one

abstention).  The Board of Zoning Appeals as a body did not identify a basis for denying the use

variance or special exception request.

64. The actions of the Defendants in denying the rezoning petition and the variance

were not justified by any compelling governmental interest.

65. The actions of the Defendants in denying the rezoning petition and the use

variance or special exception request were arbitrary, capricious and unreasonable, and infringed

upon and burdened the rights of the Church and its members to free exercise of religion, freedom

of speech, freedom of assembly, and its right to due process and equal protection of the laws.

66. The Church has exhausted all of its legislative and administrative remedies.

67. On September 22, 2000, President Clinton signed into law the Religious Land Use

and Institutionalized Persons Act of 2000, codified at 42 U.S.C. §2000cc et seq.  True and

accurate copies of 42 U.S.C. §2000cc, et seq., and 42 U.S.C. §1988, as amended, are attached

and incorporated by reference as Exhibit D, as filed with the First Amended Complaint.

68. This new federal legislation was co-sponsored by Senators Hatch, Bennett,

Daschle, Hutchinson, Kennedy, Lieberman, Schumer and Smith and introduced as Senate Bill

2869 on July 13, 2000.  A copy of President Clinton’s Press Statement after signing Senate Bill

2869 into law is attached and incorporated by reference as Exhibit E, as filed with the First

Amended Complaint.



17

 69. The purpose of this new federal legislation is to prohibit government from

imposing or implementing land use regulations that substantially burden religious exercise

without a narrowly tailored compelling governmental interest or which discriminate against

religious uses of land.  As President Clinton declared:  RLUIPA “will provide protection for one

of our country’s greatest liberties—the exercise of religion—while carefully preserving the civil

rights of all Americans.”

70. On or about July 28, 2000, a newspaper article discussing this new federal

legislation appeared in the Cleveland Plain Dealer.  On August 2, 2000, another newspaper

article also discussing this new legislation appeared in the Chicago Daily Southtown. Copies of

these articles are attached and incorporated by reference as Exhibit F, as filed with the First

Amended Complaint.

71. By letter dated August 7, 2000, the Church informed the City of Fairlawn Law

Director, Attorney Edward J. Riegler, of this new federal legislation and that Plaintiffs believed

Defendants to be in violation of this federal law.  Fairlawn, therefore, had knowledge of this new

law.  A copy of this correspondence is attached and incorporated by reference as Exhibit G, as

filed with the First Amended Complaint.

COUNT I

(Violation of 42 U.S.C. § 2000cc, et seq.,)
“Religious Land Use and Institutionalized Persons Act of 2000”

72.  Plaintiffs restate the allegations set forth above as if fully rewritten herein.

73. The Fairlawn Land Use Regulations, on their face and as applied by Defendants,

substantially burden Plaintiffs’ exercise of religion.
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74. The Fairlawn Land Use Regulations neither further a compelling governmental

interest nor are not the least restrictive means of furthering a compelling governmental interest.

75. The Fairlawn Land Use Regulations, on their face and as applied by Defendants,

impose and implement land use regulations in a manner that treats religious organizations on less

than equal terms with non-religious assemblies or institutions.

76. The Fairlawn Land Use Regulations, on their face and as applied by Defendants,

impose and implement land use regulations in a manner that discriminates against religious

organizations on the basis of their religion or denomination.

77. The Fairlawn Land Use Regulations totally exclude religious assemblies from

Fairlawn  and unreasonably limit religious assemblies, institutions or structures.

78. The Fairlawn Land Use Regulations and the actions of Fairlawn and its officials

violate the “Religious Land Use and Institutionalized Persons Act of 2000.”

79. Plaintiffs have been and continue to be damaged by the Defendants’ wrongful

conduct.

80. As a result of Defendants’ actions, Plaintiffs have suffered and continue to suffer

damage, and Plaintiffs are entitled to an order from this Court permanently enjoining Fairlawn

from enforcing the Fairlawn Land Use Regulations against the Church, authorizing the Church to

proceed with its Fellowship Hall Plan, and awarding Plaintiffs money damages, reasonable

attorneys’ fees and costs.

COUNT II

(42 U.S.C. §1983 - First Amendment Violation:  Free Exercise)

81. Plaintiffs restate the allegations set forth above as if fully rewritten herein.
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82. The Fairlawn Land Use Regulations, on their face and as applied by Defendants,

deprived and continue to deprive Plaintiffs of their right to free exercise of religion by

discriminating against Plaintiffs based on the Church’s religious use of its property and by

substantially burdening Plaintiffs’ religious exercise.

83. The Fairlawn Land Use Regulations have caused and continue to cause damage to

Plaintiffs.

84. As a result of Defendants’ actions, Plaintiffs have suffered and continue to suffer

damage and Plaintiffs are entitled to an order from this Court declaring that the Fairlawn Land

Use Regulations, in whole or in part, violate the  Plaintiffs’ First Amendment right to freely

exercise their religion as guaranteed under the United States Constitution, made applicable to the

States by the Fourteenth Amendment, permanently enjoining Fairlawn from enforcing the

Fairlawn Land Use Regulations against Plaintiffs, and awarding Plaintiffs money damages,

reasonable attorneys’ fees and costs.

COUNT III

(42 U.S.C. §1983 - First Amendment Violation:  Free Speech)

85. Plaintiffs restate the allegations set forth above as if fully rewritten herein.

86. The Fairlawn Land Use Regulations, on their face and as applied by Defendants,

unlawfully impair and burden Plaintiffs’ right to free speech.

87. The Fairlawn Land Use Regulations have caused and continue to cause damage to

Plaintiffs.

88. As a result of Defendants’ actions, Plaintiffs have suffered and continue to suffer

damage, and Plaintiffs are entitled to an order from this Court declaring that the Fairlawn Land
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Use Regulations, in whole or in part, violate the Plaintiffs’ First Amendment right to freedom of

speech as guaranteed under the United States Constitution, made applicable to the States by the

Fourteenth Amendment, permanently enjoining Fairlawn from enforcing the Fairlawn Land Use

Regulations against Plaintiffs, and awarding Plaintiffs money damages, reasonable attorneys’

fees and costs.

COUNT IV

(42 U.S.C. §1983 - First Amendment Violation:  Freedom of Assembly)

89. Plaintiffs restate the allegations set forth above as if fully rewritten herein.

90. The Fairlawn Land Use Regulations, on their face and as applied by Defendants,

unlawfully impair and burden Plaintiffs’ right to freely assemble.

91. The Fairlawn Land Use Regulations have caused and continue to cause damage to

Plaintiffs.

92. As a result of Defendants’ actions, Plaintiffs have and continue to suffer damage

and Plaintiffs are entitled to an order from this Court declaring that the Fairlawn Land Use

Regulations, in whole or in part, violate the Plaintiffs’ First Amendment right to freedom of

assembly as guaranteed under the United States Constitution, made applicable to the States by

the Fourteenth Amendment, permanently enjoining Fairlawn from enforcing the Fairlawn Land

Use Regulations against Plaintiffs, and awarding Plaintiffs money damages, reasonable

attorneys’ fees and costs.
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COUNT V

(42 U.S.C. §1983 - Equal Protection Violation)

93. Plaintiffs restate the allegations set forth above as if fully rewritten herein.

94. The Fairlawn Land Use Regulations, on their face and as applied by Defendants,

classify religious organizations differently from other institutional uses, and constitute

intentional and arbitrary discrimination.

95. This classification violates the Equal Protection Clause of the United States

Constitution by discriminating against religious uses of land and among religious institutions,

and because the Fairlawn Land Use Regulations have been implemented irrationally and wholly

arbitrarily, and with animus towards churches and Plaintiffs, in particular.

96. As a result of Defendants’ actions, Plaintiffs have suffered and continue to suffer

damage, and Plaintiffs are entitled to an order from this Court declaring The Fairlawn Land Use

Regulations, in whole or in part, are violative of the Plaintiffs’ civil and Equal Protection rights

as guaranteed under the United States Constitution, permanently enjoining Fairlawn from

enforcing the Fairlawn Land Use Regulations against Plaintiffs, and awarding Plaintiffs money

damages, reasonable attorneys’ fees and costs.

COUNT VI

(42 U.S.C. §1983 - Substantive Due Process Violation)

97. Plaintiffs restate the allegations set forth above as if fully rewritten herein.

98. The Fairlawn Land Use Regulations amount to a ban on churches and an

unreasonable restriction on the completion, restoration, reconstruction, extension, or substitution

of preexisting churches.  Defendants have deprived and continue to deprive Plaintiffs of due
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process of law, as secured by the Fourteenth Amendment to the United States Constitution, by

denying Plaintiffs use of the Church Property based on an irrational and discriminatory

motivation.

99. As a result of Defendants’ actions, Plaintiffs have suffered and continue to suffer

damage, and Plaintiffs are entitled to an order from this Court declaring that the Fairlawn Land

Use Regulations, in whole or in part, are violative of the Plaintiffs’ Substantive Due Process

Rights as guaranteed under the United States Constitution, permanently enjoining Fairlawn from

enforcing the Fairlawn Land Use Regulations against Plaintiffs, and awarding Plaintiffs money

damages, reasonable attorneys’ fees and costs.

COUNT VII

 (Violation of Ohio Rev. Code §713.15)

100. Plaintiffs restate the allegations set forth above as if fully rewritten herein.

101. Defendant Fairlawn, together with its municipal divisions including Defendants

Mayor, City Council and Board of Zoning Appeals, and their respective members, adopted,

implemented and imposed the Fairlawn Land Use Regulations, specifically Ordinance No. 1993-

69, and Chapters 1250, 1252, 1254, 1256 and 1286, which prohibit the expansion, extension or

reconstruction of any building or premises of all nonconforming uses, and prohibit churches in

all residential districts, including the R-2 district in which the Church Property is located.

102. The Church existed before the Ordinance and Fairlawn Land Use Regulations

were adopted and therefore, the Church is a proper legal nonconforming use.  In order to

continue its reasonable preexisting use, it is necessary for Plaintiffs to build an addition of

approximately 5400 square feet, requiring no area or parking variances.
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103. Because the Fairlawn Land Use Regulations prohibit Plaintiffs from expanding

the lawful and preexisting nonconforming use, Plaintiffs are unable to expand the Church

facility.  The Fairlawn Land Use Regulations, including Ordinance 1993-69 and Chapters 1250,

1252, 1254, 1256 and 1286 of the Zoning Code, unlawfully and expressly prohibit Plaintiffs

from undertaking this expansion.

104. Ohio Rev. Code §713.15 is a general law which expressly confers rights to

nonconforming users to continue an existing and lawful use of their property if that use existed

prior to the enactment of zoning ordinances or amendments that may otherwise restrict such

uses.

105. Ohio Rev. Code §713.15 states in pertinent part that:

The legislative authority of a municipal corporation shall provide in any zoning
ordinance for the completion, restoration, reconstruction, extension, or
substitution of nonconforming uses upon such reasonable terms as are set forth in
the zoning ordinance.

Contrary to Ohio Rev. Code §713.15, above, Section 1286.03, provides:

EXPANSION, EXTENSION OR RECONSTRUCTION

The expansion, extension or reconstruction of a building housing as (sic) non-conforming
use, either upon the lot occupied by such building or on adjoining lot, shall not be
permitted.

106. The Fairlawn Land Use Regulations directly conflict with Ohio Rev. Code

§713.15 by prohibiting Plaintiffs from undertaking a reasonable expansion of its legal

nonconforming use.

107. By prohibiting Plaintiffs from undertaking this expansion, the Fairlawn Land Use

Regulations are in direct violation of Ohio Rev. Code §713.15.

108. As a result of this prohibition, Plaintiffs have suffered and continue to suffer

damage, and Plaintiffs are entitled to an order from this Court declaring that the Fairlawn Land
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Use Regulations, in whole or in part, are violative of Ohio Rev. Code §713.15, permanently

enjoining Fairlawn from enforcing the Fairlawn Land Use Regulations against Plaintiffs and

awarding Plaintiffs money damages, reasonable attorneys’ fees and costs.

COUNT VIII

 (Violation of Ohio State Constitution, Article I and Other Provisions)

109. Plaintiffs restate the allegations set forth above as if fully rewritten herein.

110. Because the Fairlawn Land Use Regulations prohibit Plaintiff from expanding the

preexisting legal nonconforming use, Plaintiffs are unable to expand the Church facility.  The

Fairlawn Land Use Regulations, including Ordinance 1993-69 and Chapters 1250, 1252, 1254,

1256 and 1286 of the Zoning Code, unlawfully and expressly prohibit Plaintiffs from

undertaking this expansion.

111. Article I of the Ohio State Constitut ion, which purpose is codified in Ohio Rev.

Code §713.15, confers rights to nonconforming users to continue an existing and lawful use of

their property, and provides that government is instituted for the equal protection and benefit of

all citizens.

112. The Fairlawn Land Use Regulations directly conflict with Article I of the Ohio

State Constitution by prohibiting Plaintiffs from undertaking a reasonable expansion of a legal

nonconforming use.

113. By prohibiting Plaintiffs from undertaking this expansion, the Fairlawn Land Use

Regulations are in direct violation of Article I, including Sections 1, 3, and 16 of the Ohio State

Constitution.
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114. Additionally, the Fairlawn Land Use Regulations violate the Ohio State

Constitution and Ohio law by denying Plaintiffs an economically viable use of the Church

Property, by not having a legitimate governmental purpose, and by not being rationally related to

any governmental interest.

115. As a result of these violations, Plaintiffs have suffered and continue to suffer

damage and Plaintiffs are entitled to an order from this Court declaring that the Fairlawn Land

Use Regulations, in whole or in part, violate Plaintiffs’ constitutional rights as guaranteed under

the Ohio State Constitution, permanently enjoining Fairlawn from enforcing the Fairlawn Land

Use Regulations against Plaintiffs, and awarding Plaintiffs money damages, reasonable

attorneys’ fees and costs.

COUNT IX

(Violation of the Ohio State Constitution, Article XVIII)

116. Plaintiffs restate the allegations set forth above as if fully rewritten herein.

117. Article XVIII, the Ohio State Constitution provide for home rule powers to

charter municipalities in Ohio.

118. Fairlawn is a chartered municipality.

119. According to Ohio law, a home rule municipality must still comply with the

general laws of the State of Ohio.

120. Because Fairlawn Land Use Regulations conflict with the general laws of the

State of Ohio, Defendants have violated Article XVIII of the Ohio State Constitution.

121. As a result of this vio lation, Plaintiffs have suffered and continue to suffer

damage and therefore are entitled to an order from this Court declaring that the Defendant
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Fairlawn unlawfully and improperly violated the general laws of the State of Ohio, permanently

enjoining Fairlawn from enforcing the Fairlawn Land Use Regulations against Plaintiffs, and

awarding Plaintiffs money damages, reasonable attorneys’ fees and costs.

COUNT X

(Violation of the Ohio State Constitution, Article I: Rights of Conscience)

122. Plaintiffs restate the allegations set forth above as if fully rewritten herein.

123. The Fairlawn Land Use Regulations, on their face and as applied by Defendants,

deprived and continue to deprive Plaintiffs of their Rights of Conscience by discriminating

against Plaintiffs based on the Church’s religious use and by substantially burdening Plaintiffs’i

religious exercise.

124. The Fairlawn Land Use Regulations have caused and continue to cause damage to

Plaintiffs.

125. As a result of Defendants’ actions, Plaintiffs have suffered and continue to suffer

damage, and Plaintiffs are entitled to an order from this Court declaring that the Fairlawn Land

Use Regulations, in whole or in part, violate the Plaintiffs’ Rights of Conscience as guaranteed

under the Ohio Constitution, permanently enjoining Fairlawn from enforcing the Fairlawn Land

Use Regulations against Plaintiffs, and awarding Plaintiffs money damages, reasonable

attorneys’ fees and costs.

COUNT XI

(Unconstitutional Taking of Property)

126. Plaintiffs restate the allegations set forth above as if fully rewritten herein.
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127. The Fifth Amendment to the United States Constitution provides in part that

private property shall not be taken for public use without just compensation.  The “takings”

clause of the Fifth Amendment applies to individual States by virtue of the Fourteenth

Amendment to the United States Constitution.

128. Article I, §16 of the Ohio State Constitution provides that no person shall be

deprived of life, liberty or property without due course of law.  Article I, §19 of the Ohio State

Constitution further provides that private property shall not be taken without just compensation.

129. The Fairlawn Land Use Regulations, as applied, expressly prohibit Plaintiffs from

expanding and extending a lawful and existing nonconforming use.  By doing so, Defendants

have and continue to deprive, restrict and deny Plaintiffs of and from the economically beneficial

and productive use of the Church Property.

130. Fairlawn Land Use Regulations, by prohibiting Plaintiffs from reasonable

expansion, thereby constitute a regulatory and unlawful taking of the Church Property without

just compensation, violating the Fifth Amendment of the United States Constitution as well as

Article I of the Ohio State Constitution.

131. As a result of Defendants’ actions, Plaintiffs have suffered and continue to suffer

damage and are entitled to an order from this Court declaring that the Fairlawn Land Use

Regulations, in whole or in part, are violative of the Plaintiffs’ property rights as guaranteed by

the United States Constitution and by the Ohio State Constitution, permanently enjoining

Fairlawn from enforcing the Fairlawn Land Use Regulations against Plaintiffs, and awarding

Plaintiffs money damages, reasonable attorneys’ fees and costs.
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REQUEST FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment in their favor and against Defendants on all

Counts herein, as follows:

A. That this Court issue a preliminary and permanent injunction enjoining

Defendants from enforcing the Fairlawn Land Use Regulations against Plaintiffs;

B. That this Court issue an order declaring Fairlawn Land Use Regulations

unconstitutional, unlawful and invalid;

C. That this Court issue an order requiring Defendants to issue all necessary and

required permits and authorizations necessary to allow Plaintiffs to pursue the Fellowship Hall

Plan and to reasonably complete, restore, reconstruct, extend, or substitute its legal existing

nonconforming use;

D. That this Court issue an order awarding Plaintiffs money damages in an amount to

be determined at trial due to the delay caused by Defendants’ unlawful acts;

E. That this Court issue an order awarding Plaintiffs money damages in an amount to

be determined at trial due to Defendants’ deprivation of Plaintiffs’ constitutional and statutory

rights and such other unlawful acts;

F. That this Court award Plaintiffs their reasonable attorneys’ fees and costs

pursuant to 42 U.S.C. §§1988, and such other applicable federal and state statutes;

G. That this Court grant such other and further relief as this Court deems reasonable,

equitable, necessary or just.
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Respectfully submitted,

BUCKINGHAM, DOOLITTLE & BURROUGHS, LLP

By:                   Unsigned                                 
       John P. Slagter  #0055513
       One Cleveland Center – Suite 1700
       1375 E. 9th Street
       Cleveland, Ohio  44114-1724
       (216) 621-5300

By:                   Unsigned                                 
        Mark J. Skakun  #0023475
        Philip R. Wiese #0067058
        50 South Main Street
        Akron, Ohio  44309
        (330) 376-5300

THE BECKET FUND FOR RELIGIOUS LIBERTY

By:                   Unsigned                                 
        Kevin J. Hasson (pro hac vice application granted)
        Roman P. Storzer (pro hac vice application granted)
        Anthony R. Picarello (pro hac vice application granted)
        1350 Connecticut Avenue, N.W. Suite 605
        Washington, D.C.  20036
        (202) 955-0095

         Attorneys For Plaintiffs

JURY DEMAND

Plaintiffs request a jury trial.

            Unsigned                     
       John P. Slagter #0055513
       Philip R. Wiese #0067058
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CERTIFICATE OF SERVICE

I hereby certify that on March ___, 2001, a copy of the foregoing was filed electronically.
Notice of the filing will be sent to all parties by operation of the Court’s electronic filing system.
Parties may access this filing through the Court’s system.

            Unsigned                     

«AK3:467504_1»


